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HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT IN ORIGINAL SUIT /CASE 

DISTRICT :SONITPUR 

IN THE COURT OF CIVIL JUDGE, SONITPUR : : AT TEZPUR 

Present: Dr C. Khanikar, AJS 

  30th day of July, 2022 

Title Suit No. 27 of 2017 

Sri Manoranjan Debnath 

S/o Late Sailesh Debnath 

Residing at Gotlong 

PO & PS - Tezpur 

Mouza – Bhairabpad 

Dist- Sonitpur, Assam 

       -- Plaintiff      

-Vs.- 

      (1) Smt. Mamoni Saharma 

W/O Late Akhil Sharma 

     (2) Sri Luit Sharma 

S/O Late Akhilk Sharma 

     (3) Sri Rahul Sharma 

S/O Late Akhil Sharma 

Resident of Dekargaon 

PO- Dekargaon, PS- Tezpur 

Dist – Sonitpur, Assam   ----- Defendants 

 

          On 20-06-2022, 30-07-2022 this suit/case coming on for final 

hearing in the present of:     

Advocate for Plaintiff : Mr. S. Singh 

Advocate for Defendants : Mr. D. Sharma 

and having stood for consideration to this day the court delivered the 

following Judgment: 
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Title Suit No. 27 of 2017 

J U D G M E N T 

 

1. This is a suit for specific performance of contract 

for sale of land, recovery of possession along with 

permanent injunction, cost of the suit and other reliefs.  

 

2. Brief fact of the plaintiff’s case as projected in 

the plaint is that the defendants are owners and 

possessors of suit land measuring 5 Bighas out of total 

land measuring 10 K 5 L covered by Dag No. 371, PP No. 

53 of Puthikhati village, Mouza Haleswar, Sonitpur. On 

07-07-2015 the defendants have executed a notarized 

deed of agreement for sale of the suit land for Rs. 

7,00,000/-, by taking Rs. 3,00,000/- as advance 

consideration. It was agreed that the remaining amount 

of Rs. 4,00,000/- will be paid by the plaintiff to the 

defendants at the time of execution of the registered 

sale deed and the defendants will obtain the necessary 

sale permissions from the concerned authorities. 

Thereafter, the plaintiff, in presence of witness Sri Dilip 

Ghosh, has requested the defendants on several 

occasions to take steps for obtaining necessary sale 

permissions and to execute the registered sale deed in 

favour of the plaintiff by accepting the balance sale 

consideration. But the defendants have refused to do so. 

Hence the plaintiff has filed this present suit for specific 
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performance of the contract, delivery of possession of 

the suit land, permanent injunction, cost of the suit and 

other relief/s along with the alternative relief/ damages. 

 Hence, the present suit is. 

 

3. Following the summons the defendants have 

appeared and contested the suit by filing written 

statement.  

 

4. According to the defendants the suit is not 

maintainable, not properly signed and verified, bad for 

waiver, estoppel and acquiescence, there is no cause of 

action for the suit and the suit of the plaintiff is liable to 

be dismissed. 

 

5. According to defendants, the plaintiff is a land 

broker and he promised to obtain necessary permissions 

from concerned authorities. At the time of preparation of 

the agreement for sale, the Dag number and area of the 

land were kept blank and the plaintiff told that the same 

will be filled up after taking the measurement of the 

land. The dag number and class of the land as 

mentioned in the agreement also do not match with the 

Jamabandi. The defendants have further stated that the 

plaintiff never approached the defendants to execute the 

registered sale deed. Rather, the defendants have called 

the plaintiff and the defendants were eager to execute 

the registered sale deed once the plaintiff obtained the 
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necessary permission. The defendants have stated that 

the plaintiff is a land broker and he has instituted many 

suits under Specific Relief Act to avoid the obtaining of 

the necessary sale permission. When the defendants 

called the plaintiff for the purpose of sale of the suit 

land, the plaintiff said that he has not got any purchaser 

for the suit land and hence he is unable to pay the 

balance sale consideration. Thereafter on 06-06-2017, 

the defendants issued a legal notice to the plaintiff 

whereby the defendants have rescinded and cancelled 

the agreement for sale dated 07-07-2015 and informed 

the plaintiff about the willingness to return of the 

advance money. But the plaintiff has refused to receive 

the notice and instituted this suit after the coming aware 

of the notice. Thus, it is not the defendant but the 

plaintiff who has failed to perform the contract. Hence 

the suit of the plaintiff is liable to be dismissed with 

exemplary cost. 

 

6.         The defendants have categorically denied all 

the allegations made against them by the plaintiff. 

 

7.     Upon the pleadings of both the parties the 

following issues have been framed:- 

1) Whether there is any cause of action for the suit? 

2) Whether it was agreed between the parties that 

the defendant will obtain permission and get the 

sale deed executed? 
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3) Whether the plaintiff was always ready to 

perform his part of the contract and pay the 

balance consideration? 

4) Whether the defendant failed to perform his part 

of the contract and obtain necessary sale 

permission and execute the sale deed?  

5) Whether the plaintiff is entitled to the decree, as 

prayed? 

6) To what other relief (s) the parties are entitled 

to? 

8. At the trial the plaintiff has adduced 3 witnesses 

and also placed reliance on some documents in support of 

their case which are marked as Exhibits. The defendants 

have also adduced 3 witnesses and placed reliance on 

some documents. 

9. At the end of the trial both sides have adduced 

oral arguments in support of their case. 

10. Heard the learned lawyer. I carefully scanned 

the entire evidence as well as documents on records in 

order to arrive at a just decision in the suit.  

 

DISCUSSIONS, DECISSIONS AND REASONS FOR DECISION:  

Issue Nos. (1): Whether there is any cause of action for 

the suit? 

 

11.      Cause of action is nothing but the fact admitted 

by one party and denied by the other. In his case the 
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plaintiff has stated that the defendants have executed a 

notarized deed of agreement for sale of the suit land in 

favour of the plaintiff by taking Rs. 3,00,000/- as advance 

money towards the payment of total sale consideration of 

Rs. 7,00,000/-. It was also agreed that the defendants will 

obtain the necessary sale permission from the concerned 

authority and the plaintiff will pay the balance amount of 

Rs. 4,00,000/- at the time of execution of the sale deed. 

However, after several requests by the plaintiff, the 

defendants did not take any steps to obtain the necessary 

sale permission and not executed the registered sale 

deed. On the other hand, the defendants have submitted 

that in the agreement for sale, the Dag number and the 

area of land was kept blank. Defendants have further 

stated that it was the plaintiff who needs to be obtained 

the sale permissions, as agreed. But the plaintiff in spite of 

requests from the defendants, failed to obtain the sale 

permission and to pay the balance consideration amount. 

Thus, it is seen that the parties have dispute regarding 

terms of the agreement between them as well as the 

allegations of non-performance by the other party. Both 

sides have adduced evidences in support of their 

pleadings. As such, I am of the opinion that there is cause 

of action for the suit. 

 Hence, Issue No.(1) is decided affirmative. 
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Issue Nos.  (2): Whether it was agreed between the 

parties that the defendant will obtain permission and get 

the sale deed executed? 

12.  According to the plaintiff, the parties have 

agreed that the defendants will obtain the necessary sale 

permissions to sale the suit land in favour of the plaintiff. 

On the other hand, the defendants have stated that the 

plaintiff will obtain the necessary sale permissions to sale 

the suit land in favour of the plaintiff. Both sides have 

adduced oral evidences in support of their pleas. It is also 

admitted by both the parties that there is no specific clause 

in the agreement for sale as to who will obtain the sale 

permission. Neither party has adduced documentary 

evidence regarding this point.  Thus, in absence of any 

specific evidence from either party, I am of the opinion 

that, to decide this point, I have to follow what law says.  

 

13.         According to the plaint, defendants are the 

owners of the suit land. In support of their plea the plaintiff 

has exhibited the computer generated copy of Jamabandi 

as Ext.1. The defendant No. 3 as DW.1 has deposed in his 

cross-examination that there is no dispute regarding the 

fact that the defendants are the owners of the suit land. 

Thus, it appears that the defendants are the owners of the 

suit land. So being the owners, only the defendants have 

the right to sell the suit land to any other person. Under 

such circumstances, how the plaintiff can apply or obtain 
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any permission to sell other’s land. As such, I am of the 

opinion that it was the duty of the defendants to obtain the 

necessary sale permissions to sell the suit land. The 

plaintiff has adduced the evidence of PW.1, PW.2 and 

PW.3 to the effect that the defendants have agreed to 

obtain necessary sale permissions, which is also in 

accordance with the prevailing law. 

 

14. The plaintiff has stated that he has requested the 

defendants for several times to obtain the necessary sale 

permission and to execute the registered sale deed. He re-

iterated the same facts in his evidence as PW.1. He has 

stated that one Sri Dilip Ghosh has also accompanied him 

while he went to the house of the defendants to request 

them to obtain the necessary sale permission and to 

execute the registered sale deed. Sri Dilip Ghosh as PW-2 

has also corroborated the evidence of PW.1 that the 

plaintiff has requested the defendants for several times to 

obtain the necessary sale permission and to execute the 

registered sale deed. On the other hand, the defendants 

have stated that they have requested the plaintiff to obtain 

the necessary sale permission and to execute the 

registered sale deed.  

 

15. However, from the discussion of the paragraph No. 

13, it is seen that, it was the defendants, who need to 

obtain the necessary sale permission. But from the 

evidence of DW.1 also, it is seen that the defendants have 
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not obtained the sale permission. On the other hand, the 

defendants have stated that they sent a pleader’s notice to 

the plaintiff by stating that they will not sale the suit land 

to the plaintiff. Thus, it appears that the defendants were 

not willing to get the sale deed being executed. 

 

16. In view of the discussion of the foregoing 

paragraphs, I am of the opinion that, it was agreed 

between the parties that the defendant will obtain 

permission and get the sale deed executed. 

              Hence, Issue No. (2) is decided affirmative. 

Issue No. (3) and (4):   

(3) Whether the plaintiff was always ready to perform 

his part of the contract and pay the balance 

consideration? 

(4) Whether the defendant failed to perform his part 

of the contract and obtain necessary sale 

permission and execute the sale deed?  

17.       For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion. 

18.  From the discussion of issue No. 2, it is seen 

that the defendants have the duty to obtain the necessary 

sale permissions. But from the evidence of DW.1 also, it is 

seen that the defendants have not obtained the sale 

permission. On the other hand, the defendants have stated 
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that they sent a pleader’s notice to the plaintiff by stating 

that they will not sale the suit land to the plaintiff. The 

plaintiff has stated that he is ready to pay the balance sale 

consideration and requested the defendants for several 

times to obtain the necessary sale permission and to 

execute the registered sale deed. He re-iterated the same 

facts in his evidence as PW.1. He has stated that one Sri 

Dilip Ghosh has also accompanied him while he went to the 

house of the defendants to request them to obtain the 

necessary sale permission and to execute the registered 

sale deed. Sri Dilip Ghosh as PW-2 has also corroborated 

the evidence on PW.1 that, the plaintiff has requested the 

defendants for several times to obtain the necessary sale 

permission and to execute the registered sale deed. 

19.  Thus, the request by the plaintiff is proved, 

which shows that plaintiff is willing to perform his part of 

contract. On the other hand non taking of steps by the 

defendants as well as refusal to sell the suit land by the 

defendants by sending pleader’s notice, as claimed by the 

defendants, imply that, the defendants are reluctant to 

perform their part of contract. The defendants, in fact, 

have refused to sell the suit land to the plaintiff. Hence, I 

hold that the plaintiff was willing to perform his part of the 

contract but defendant failed to perform their part of the 

contract. 

Hence issue No. (3) and (4) are decided 

affirmative.  
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Issue Nos. (5) and (6): 

5) Whether the plaintiff is entitled to the decree, as 

prayed? 

6) To what other relief (s) the parties are entitled 

to? 

 

20.       For convenience of discussion and to avoid 

unnecessary repetition, these two issues are taken 

together for discussion. 

 

21.       The plaintiff has prayed for specific 

performance of contract for sale of the suit land to the 

plaintiff by the defendants by accepting the balance 

consideration of Rs. 4,00,000/-, delivery of possession of 

the suit land, permanent injunction by restraining the 

defendants from selling and transferring the to any other 

person, cost of the suit and other relief/s along with the 

alternative relief of compensation/ damage. From the 

discussion on issue No. 3 and 4, it is seen that, the plaintiff 

is willing to perform his part of contract, but the 

defendants failed to perform their parts. Hence, I hold that 

the plaintiff is entitled to a decree for specific performance 

of contract for sale of the suit land to the plaintiff by the 

defendants by accepting the balance consideration of Rs. 

4,00,000/-. As a consequence of sale, the plaintiff is also 

entitled to a decree for delivery of khas possession of the 

suit land by the defendants in favour of the plaintiff along 

with permanent injunction restraining the defendants or 
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their men from selling or transferring the suit land to any 

other person and the costs of the suit. Although the 

plaintiff prayed for executing the sale deed by following the 

provision of O. XXI r. 34 of CPC, it is a procedure, the 

necessity of which will be determined by the executing 

court.  

 

    ORDER 

 

22.     The suit is decreed on contest with costs.  

 

23.       It is declared that the plaintiff is entitled to 

specific performance of contract for sale of the suit 

land to the plaintiff by the defendants by accepting 

the balance consideration of Rs. 4,00,000/-.The 

plaintiff is also entitled to delivery of khas 

possession of the suit land by the defendants in 

favour of the plaintiff after execution of the 

registered sale deed along with permanent 

injunction restraining the defendants or their men 

from selling or transferring the suit land to any 

other person and the costs of the suit. 

 

24.  Let prepare the decree. 

 

25.          Let copies of this Judgment be furnished to the 

parties subject to payment of costs. 
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  Given under my hand and seal of this court on 

the 30 day of July, 2022. 

 

 

 

 

 

 

Dictated and corrected by me. 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur              
 

 

 

 

Sonitpur, Tezpur (C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur              
 

 

 

 

Sonitpur, Tezpur 
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A P P E N D I X 

 

Plaintiff’s witnesses: 

PW1:     Sri Manoranjan Debnath, plaintiff 

PW2:     Sri Dilip Ghosh 

PW 3:  Sri Rajib Bora 

Defendant’s witnesses:  

DW1:  Sri Rahul Sharma, defendant  

DW2:  Sri Sanjib Borthakur 

DW3:  Sri Biplab Sarkar 

Exhibits  of the Plaintiff: 

Ext.1  : Jamabandi of suit land  

Ext.2  : concluded contract of sale  

Exhibits of the defendant: 

Ext.A: Original Advocate’s notice dated 06-06-2017 

Ext.B: Original envelope containing Advocate’s notice  

  dated 06-06-2017 

 

 

         

 

(C. Khanikar) 
Civil Judge 

Sonitpur, Tezpur            

 

 

 

 

Sonitpur, Tezpur 


